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• What legal framework 
governs Noncompetes?

• Where might you find a 
Noncompete?

• Is it a Noncompete, or 
something else?

• Is that Noncompete 
enforceable?

• What might be changing 
and when?



T.S. ’
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T.S. ’



FEDERAL
• Congress

• U.S. Senate
• House of  Representatives
• President’s Signature

• 438 Federal Agencies & Subagencies
• Notice & Comment
• Emergency Action

STATE (TENNESSEE)
• General Assembly

• Senate
• House of  Representatives
• Governor’s Signature

• 28 State Agencies
• Notice & Hearing
• Emergency Action



STATUTE

• Florida
• Fla. Stat. Ann. § 542.335

• California
• Cal. Bus. and Prof. Code §§

16600-16607

COMMON LAW

• Tennessee

• Wyoming



EVERYONE

• California
• Texas

TYPE OF EMPLOYEE

• Physicians
• Lawyers
• Highly 

Compensated



It depends . . . 

When the Agreement was Signed
• Arkansas (7/22/2015)

• Georgia (05/11/2011)

• Maine (09/18/2019)

• Massachusetts (10/01/2018)

• Michigan (08/29/1985)

“Other”
• How many years?

• How much $?

• When in the employment 
relationship?





. . NEVER COULD
GET OUT OF THE 90210
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T.S. 



Does that document contain a Noncompete?

• Employment Agreements
• Executives

• Sales Personnel

• Creative Personnel
• Designers

• Engineers

• Developers

• Everyone?

• Major Business Transactions
• Asset Purchases

• Stock / Membership Interest 
Purchases

• Mergers
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. . WAS THE BOSS OF NEWARK
N.J. -- BUT ONLY FOR 6 SEASONS
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. . WAS THE BOSS OF NEWARK
N.J. -- BUT ONLY FOR 6 SEASONS



Non-Compete vs. NDA

Non-Compete
• Contract Provision 

• Reasonable Requirements

• Federal & State Law

Non-Disclosure/Confidentiality
• Contract Provision

• Defines “Trade Secrets” or 
“Confidential Information”

• Federal and State Law











Is that Noncompete 
Enforceable?



• Supported by 
Consideration

• Reasonable Time

• Reasonable Geographic 
Territory

• Legitimate Business 
Interest

• Not Against Public Policy
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Other States • What happens if  non-compete is 
subject to other law?

• Employee living/working in another 
state?

• Non-compete provision says controlled 
by another state?

• Your new employee has a non-compete 
with their old employer.

• Tennessee recognizes Choice of  Law in 
most circumstances.

• Exception is when Tennessee law is 
more favorable to employee.



How do I enforce my non-compete?
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WHICH T.S. WAS A SELF-DESCRIBED GENIUS, 
BILLIONAIRE, PLAYBOY, PHILANTHROPIST?
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WHICH T.S. WAS A SELF-DESCRIBED GENIUS, 
BILLIONAIRE, PLAYBOY, PHILANTHROPIST?



• File Suit!
• Injunction

• Temporary
• Permanent

• Judgment This Photo by Unknown Author is licensed under CC BY-SA
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Former Employee 
Using Trade Secrets to 

Compete?

• Injunctive Relief
• Breach of  Contract 

Claims
• Violations of  Non-

Compete and NDA

• Trade Secret 
Misappropriation

• Tort Claims



What’s a Trade Secret?

• Federal Law 
• “Defend Trade Secrets Act”

• Financial, business, scientific, technical, economic,, 
or engineering information, including patterns, 
plans, compilations, program devices, formulas, 
designs, prototypes, methods, techniques, 
processes, procedures, programs or codes… IF

• Owner takes reasonable measures to keep the 
information secret, AND

• Information derives “independent economic 
value…from not being general known…or readily 
ascertainable through proper means”

• Tennessee Law
• “Tennessee Uniform Trade Secrets Act”

• Technical, non-technical, or financial data, a 
formula, pattern, compilation, program, device, 
method, technique, process or plan

• “Derives economic value, from not being 
generally known or readily ascertainable by proper 
means”

• “Is the subject of  efforts that are reasonable under 
the circumstances to maintain its secrecy”



The Times They are 
a’Changin’
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WHICH T.S. GREW UP ON A CHRISTMAS
TREE FARM?
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WHICH T.S. GREW UP ON A CHRISTMAS
TREE FARM?





Current Status? This Photo by Unknown Author is licensed 
under CC BY-NC-ND
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The Proposed 
Rule (for now)

• Who?

• Employees & Independent 
Contractors

• What?

• Rescind Pre-Existing Non-
Competes

• Require Notice to Employees

• How?

• Section 5 of  the FTC Act
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Current Status

• Notice and Comment Period Ended April 19, 2023

• Next Step: Publish the Rule in the Federal Registry

• 60 Days

• BUT . . . .April 2024?

• AND . . . 
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Current Status?
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Interagency Cooperation
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